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Season’s Greetings

The Absurdity of Washington’s
Judicial Election System

The absurdity of our Washington State
system for selecring judges was illus-
trated by the November 6, 2018 clec-
tion. Our system makes it neatly im-
possible for votets to exetcise an intel-
ligent, educated, knowledgeable vote
about judges who ate up for election,
This can be shown by the November 6
tesult for the open scat on the State
Supreme Coutt. A totally unqualified
candidate with very lirte Htigation ex-
perience and no judicial expetience,
Nathan Choi, received almost 520,000
votes! Choi has demonstrated very
little knowledge of how courtrooms
work and has a history of disrespect
for the rule of law. So what was the
basis for any person to vote for him?
The decision could only have been
based on the cthnic last names of the
two candidates, Choi and Gonzalez,
This kind of decision-making has been
manifested ever since I can remember
in numerous races for various judicial
offices ranging from municipal courts
to the State Supreme Court. Judges can
and do have profound effects on our
society. Individual litigants count on
having knowledgeable and fair judges.
We can--and must--do better,

Report on Court Funding

Washington State ranks 51stin the
funding allocated to the judicial
branch, That’s tighe 51 How can
that be when there are only 50
states? Puerto Rico earmarks a greater
percentage of funds for its judiciary
than Washington. This is a travesty.

Funding is one of many soutces for
the problems in the justice system,
Low pay for judges hurts citizens of
out state in two ways. It is not
enough to attract quality lawyers who
have the necessary experience to
make decent judges. But there is a
downside: the pay and benefits are
enough to attract matrginal kawyers
who atre strugpling financially to con-
sidet serving as judges.

Death by Drugs

According to the federal Centers for
Disease Control (CDC), 72,000
Americans died in 2017 from drug
overdoses. This is more than double
the number of Americans killed by
guns and double those killed in car
crashes. Hven at its peak, the ATDS
cpidemic never claimed this many
victims in a year. There is much
handwringing in the press and by
politicians about the “opioid crisis.”
Yet very little is being done to ad-
dress it. Here are some suggestions
for taking a major bite out of the
death rate. There are two principal
soutrces of opioids: doctor prescrip-
tions and mail order. There are two
ways to make the doctors prescribing
these medications accountable. Fitst,
repeat offenders should be harshly
prosccuted and punished and their
medical licenses revoked. Such doc-
tors violate the principle of medical
practice: “first do no harm.” They
are also defrauding the entities that
pay for these prescriptions including
Medicare, Medicaid, and health in-
surance companies. Second, when-
ever someone suffeting a drog over-
dose arrives at the emergency room
or in the morgue, we should require
at least 2 minimal investigation as to
the soutce of the drugs involved. If

traced to a doctot, the doctor and the
state regulators should be notified and
permanent records kept. In this way,
“problem doctors” can be identified.
As for the mail order problem, the
conveyance of opioids in the mail must
be absolutely banned unless the pro-
vider has been approved by a compe-
tent governmental authority. Violators
should be identified and prosecuted.
Unauthotized shipment of opioid
drugs in the mail should be a violation
of interstate commerce regulations.
The federal government has done next
to nothing to implement legislation
that could reduce the cost of drugs.
Some drug company practices are
downright outrageous especially when
they raise prices on drugs that have
been around a long time (even if they
slightly modify them). I think the
United States is unique in the world in
allowing drugs to be advertised directly
to consumets, Drug commercials pet-
vade out television programs and

popular magazines. Most of these
drugs are cxceedingly expensive, Ban-
ning these direct sales would substan-
tially reduce the overall price of drugs
in our country. A great deal of criti-
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cism can also be leveled at weak-willed
doctors who give in to patients asking
for a particular drug they heard about
in commercials. If the price of drugs
were reduced, the incentive ro order
drugs by mail would also be reduced.

Fake News

Nobody in their right mind would rely
on a sutvey that consisted only of peo-
ple willing to respond to the survey or
involved just a handful of people. The
mote important an issue, the more
reliable the suivey should be. Yet too
often we read in the newspapers ot
hear on TV interviews with random
people about important issues such as
the midterm eclectons, immigration,
health care, tax reform, voting rights,
climate change, etc. Presenting these
types of interviews as somehow repre-
sentative is the very essence of what I
would call “fake news.” Interviewing
small groups of people cannot offet
reliable indicators of what significant
portions of the population believe.
What should any of us care about
some restaurant patron in the middle
of nowhere giving an opinion as to
climate change? News outlets are in
the business of “selling” news to boost
advertising revenues. But “man in the
street” interviews, supposedly designed
to measute the “pulse of the people,”
are nothing but filler.

Slavery Still Legal In the US

Following the recent midterm elec- -

tions, several comtnentators noted that
Colorado voters approved an amend-
ment to their Consdtution abolishing
slavery in any form. Befote this vote
the Colorade Constitution contained
language identical to our United States
Constitution, Section 1 of the 13%
Amendment to the U.S, Constitution
provides:
“Neither slavety nor involuntary

setvitude, except as 4 punishment

for ctime whereof the patty sha
have been duly convicted, shall ex-
ist within the United States, or any
place subject to their jurisdic-
tion.” (emphasis added)

Colotado voters amended their Con-
stitution to read: “There shall never
be in this state either slavery or invol-
untary setvitude.” In the U.S. Consti-
tution and in at least 15 state consti-
tutions slavery is still permitted as
punishment for a crime. Based on
this language, prisons can legally
have chain gangs and hire out their
prisoners for private industry. Prison
labor unfaitly competes with private
labot because of coutse slaves ate
paid nothing or nearly nothing. Re-
member the movie (one of my favor-
ites) The Shawshank Redemption?

Pet Care Expenses

There are 89 million dogs and 94
million cats in United States house-
holds. Many households have multi-
ple pets. It is estimated that about
36% of households have at least one
dog and 30% have at least one cat.
Pet ownets spent more than $70 bil-
lion on their pets last year. It is esti-
mated that primarily due to the rising
cost of vetetinary setvices as well as
ownets going to more extreme meas-
ures to treat pet illnesses, a pet owner
can expect to spend between §9,000-
$13,000 for medical care over the life
of theit pet. Chatles Darwin pro-
posed that living things that can best
adapt to environmental changes will
produce more offspring. By this
measure can there be more success-
ful animals than, say, dogs, cats, cat-
tle and pigs? Dogs and cats have
come indoors and have become
mote docile and more lovable. Pigs
and cattle have been domesticated
enough that we raise them in huge
numbers for food. There are far
more of them today than there were
of their ancestors in the wild. In one
sense, these creatures have manipu-
lated humans to ensute their repro-
ductive success.

Book Review—EKaflka’s Last Trial

3

Neither of my children had the slight-
est inclination to become lawyers, It
thus amuses me that my son’s latest
book, Kafka’s Last Trial, which I can
highly recommend, reports on a recent
legal case that was heard by Israel’s
Supreme Coutt. Benjamin is a writer
and lecturer living in Jerusalem. His
previous book, Running Commentaty,
was an insider’s look at the transfor-
mation of Commentary Magazine
from a left-wing magazine in the late
1940s to its present status as a flagship
of the neoconservatives on the right.
His new book is the product of three
years’ reseatch, including interviews all
over Hurope with people who had
something to do with Franz Kafka and
his legacy. The book reads like a mys-
tery novel. Kafka is one of the most
famous modetn authors, although he
is far more populat in Europe than in
the United States. Benjy’s book is im-
portant fot vatious reasons, not the
least of which it introduces us to the
life and legacy of Franz Katka. The
book received matquis reviews in the
Wall Street Joutnal, the New York
Times, Publishers Weekly, the Atlantic
Monthly, and various publications in
Israel and around the wotld. In addi-
tion to the United States it will be pub-
lished in Great Britain, Germany, Rus-
sia, Israel, Poland, Hungary, Holland
and elsewhere, Kafka’s most famous
book is “The Trial,” a novel left unfin-
ished at Kafka’s death in 1924, Many
considered it a prescient story of brutal
dictatotships which soon followed in
the 20% century, the Soviet Union,
China, Cambodia, and Rwanda to
name just a few. I read The Trial in
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high school. It tells a story of a man
arrested, imprisoned, tortured, and
eventually executed even though at no
time was he able to learn what critne
he was accused of. Katka was always
unsure of himself and his writings. As
he lay dying he asked his best friend,
Max Brod, to burn all of his papers
including the original handwritten
manuscript of The Trial, short stories,
diaries, and letters. Brod thought so
highly of these writings that when
Kafka died he could not bring himseff
to destroy them. Brod spent the rest of
his life editing and publishing the
works of Kafka., With the Nazis over-
running Burope, Brod escaped on the
last train allowed to leave Czechoslo-
vakia and made his way to Tel Aviv,
instead of his personal belongings,
Brod brought only a suitcase packed
with the papers of his late friend.
When he died, Brod bequeathed the
papers to his secretary with ambiguous
instructions concerning donating them
to a proper library or archive. When
the secretary died she in turn be-
queathed the valuable papers to her
daughrer. It was only because of the
probate filing that the National Library
of Israel got notice that these papers
existed and were in Israel. There fol-
lowed a series of tials in Probate
Coutt, then in the ttial court and then
in the Isracl Supreme Court over who
had the rights to the papers. Since
Kafka wrote in German, the German
Literature Archive in Marbach claimed
the manuscripts as German heritage
and intervened in the Isracli trials. Of
course the daughter claimed them after
she had already sold one of the tran-
scripts for over $2 million to the Ger-
man archive in Marbach. Benjy inter-
viewed most all the players and at-
tended the court hearings and was pre-
sent when the archives were opened
for the first time. Isracl prevailed and
has promised to otganize the papets
and make them available online to all
researchers, Benjy’s book encourages
us to read both the novels and short
stories of Franz Kafka and also the
largely forgotten writings of Max Brod

who was himself a well-known au-
thor in his day. The book is not only
a fascinating read but educatonal as
well.
Sugar in Cigarettes

Very few smokers understand the
ingredients in their cigarettes. Sugar
is onc of those ingredients added.
These metchants of death—tobacco
companies--add sugat because it te-
duces the harshness of the inhaled
smoke and adds to the addictive
qualities of the rest of the ingredi-
ents. I couldn’t say it better than one
university professor who researches
the cigarette industry: “Added sugar
in cigarettes creates a trifecta of
death, It makes cigarettes more ap-
pealing, more addictive, and more
lethal.”

Making America Great,
According to George Washington
In these disturbing days and in the
aftermath of the murder of Jews in
Pittsburgh, we and our politicians
would do well to [earn from Presi-
dent George Washington. Following
a visit to a Newport, R.1., synagogue
he wrote the following letter (dared
August 18, 1790).

Gentlensen: While T receive, with
aneh satisfaction, your Address replete
with expressions of affection and esteen,
I rejoice in the opportunity of assuring
you that 1 shall atways retain a gratefil
remembrance of the cordial welome I
experienced in my wisit fo Nemwpor,
Jrom afl clasves of Citizens.

The reflection on the days of diffi-
cully and danger which are past is ren-
dered the more sweet, fiom a conscions-
ness that they are succeeded by days of
ancommon prosperily and securify. If we
hare wisdom to make the best mse of the
advantages with which we are row fu-
vored, we canpol fail, wader the just
adwinistration of a good Governwient,
tor becomie a great and a happy peaple.

The Citigens of the United States
of America have a right to appland them-
selves for baving given fo mankind exanm-
ples of an entarged and liberal pokicy: a
poliey worthy of imitation. Al possess
alike liberty of conscience and inmnnities
of citizenship. It is now no more that tol-
eration is spoken of, as if it was by the
Indufgence of one class of people, that an-
other enjoyed the exercise of their inherent
natwral rights. For happily the Govern-
ment of the United States, which gives to
bigolry no sanction, fo persecution no as-
sistance, requires only that they who live
ander its protection showld demean them-
selves as good citizens, in giving it on all
oeeasions their effectual support.

Street & Sidewalk Safety
(We Can All Help)
We can all make our streets and side-
walks safer and more efficient. It’s
casy. The Seattle Department of
Transportation (SDOT) is inefficient
when it comes to discovering and cor-
recting problems on our streets and
sidewalks. The city is doing very little,
for example, to correct over 90,000
dangerous uplifts on our sidewalks, i.e.,
those uplifts of ¥z inch or more. Pe-
desttians are gerting hurt all over the
city, although most of them go unte-
ported because the injuries are often
teladively light. The city budget is in-
adequate to fix potholes and danger-
ous ctacks on our streets. Traffic sig-
nals sometimes ke absolately no
sense based on the flow of traffic. A
personal example: a couple of months
ago I was at the stoplight at Beacon
Avenue and Graham Street. I was part
of a long line of traffic. In front of me
and on one side there were sitnilar
lines of traffic all facing red lights, The
one lane that had no waftic bhad a
green light. We sat there like dummies
for couple of minutes with no one
moving. T complained to the SDOT
and within days they fixed the traffic
sensors and thanked me for pointing
the problem out to them. Several times
over the years friends and clients have
complained that the city is not fixing
potholes and asking for my help. Al-
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most evety time I complained (and
mentioning that T was an attorney) the
problem was fixed quickly, So, if we
want to make our sidewalks and streets
safer do the following. Complain on
line to the SDOT. Putting the com-
plaint in writing is much more efficient
than simply making a call. Even better,
accompany the complaint with a pho-
tograph showing the problem, It also
heightens the awareness and response
of the SDOT to note that the particu-
lar defect is dangerous or has already
caused someone to be hurt, If you do
complain by email, copy me at the firm
email address, dbalint@balintlaw.com.
If the city does not respond let e
know.

The Iflusion of Appellate Justice
A prominent federal judge for one of
the Coutts of Appeals recently bragged
in the New York Times when he said,
“Circuit coutts regulatly decide appeals
unanimously in more than 95% of the
cases and affirmed the vast majority of
District Court rulings. One hallmark of
the federal judiciary is that it proves its
devotion to the iule of law by resolv-
ing most of the cases without any po-
litical disagreement.” His boast really
proves the opposite of his contention
about the integrity of the Cousts of
Appeal. The coutts of appeal were
established in all jurisdictions, state
and federal, to ensure that trial cousts
tule faitly and in accordance with es-

tablished law. In other words, appel-
late courts are the guardians of jus-
tice at the trial court level. Trial
judges are under immense ptessure
in a fast-moving environment duting
a trial. ‘They make ertors of law
sometimes. They occasionally are
ignorant of the proper law to apply.
Some of them are inept. The per-
centage of cases decided unani-
mously in our appellate couits are
ptobably in the same range, ie,
above 90%.

During my career 1 have done my
own appeals, most recently success-
fully in the Ninth Circuit Court of
Appeals in the federal court system
with the unanimous decision of the
three judges. Here is the reality of
deciding to appeal: The amount of
work and the expense is astronomical
in most cases. The court repottet at
the trial court is paid to produce a
written tepott of all testimony and all
coutt proceedings. This can often be
thousands of pages. All of the papers
filed in the tral court must be pro-
duced and paid for. All this informa-
tion must be digested and then legal
briefs ptepared and filed. Ewvery
statement of fact and law in the brief
must be supported by citation to the
ttial court record as well as to up-
dated statutes and court decisions,
Since the appellate coutts rely mostly
on the briefing, the oral argument,
when allowed, is of secondary impot-

tance. This puts tremendous pressure
to draft briefs that are accurate and
petsuasive. Every word often counts,
The bottom line is that no lawyer
files an appeal unless they are con-
vinced that the trial court committed
etror and that justice was not done,
Appeals are not prosecuted frivo-
lously. Often both sides have good
points in their favor. So what does it
mean when these three-judge appel-
late panels are almost always unani-
mous? The false message is that there
was really no room for debate. What
it really means is that these judges are
more concetned with getting their
cases administered and off their
desks than they are in an honest ap-
praisal of the cases and in administet-
ing justice fairly. Upholding the rule
of law should really mean to the
judges to try to do justice rather than
make their fellow judges feel good
with unanimous opinions. Collegial-
ity should not mean more to the
judges on out courts of appeal than
justice,
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