BALINT’S BULLETIN

CLIENT LAwW UPDATE

[ssue 72

Ocrober 2013

-

Auto Insurance Overcharging
The Hartford Insurance companics
were caught overcharging Washington
consumers. They gouged their custom-
ers from 2009 until this year. Our in-
surance commissioner, Mike Kreidler,
demanded that they repay the over-
charges. Refunds toraling over $1 mil-
lion were sent to Washington consum-
ers and Hartford had to pay a substan-
tial fine. If you have suspicions vou are
not being charged the correct rates by
vour insurance company, pull our vour
auto Insurance policies declaratons
pages, the pages showing what cover-
ages vou have and how much you are
charged for each separate coverage,
and we will be glad 1o review them free
of charge. Fax, email or just call us.

Brain Injury Associaton

I just renewed my membership in the
Brain Injury Associadon of Washing-
ton, | have handled brain injury cases
for most of my 39 years of practice. |
have been a member of the BIAW for
as long as 1 can remember. It is part of
a national network supporting persons
with brain injuries and thetr families. Tt
provides resources and training  for
professionals as well as advocacy for
brain-injured persons. It lobbies for
measures  to  minimize incidents  of
brain injuries. Brain injury is not a mi-
nor problem—ijust in Washington
about 5,000 people are hospitalized
cach year with head injuries. 1 urge all
of my clients and friends o support
the foundation. For more information
see www.braininjurywa.org,

Employment=Criminal

Background Checks

A huge problem with the Ameri-
can criminal justice system is that we
really don’t believe that when a per-
son serves a sentence after a criminal
conviction that he or she has “paid
their debr to society.” There is a cer-
tain taint on the person that can have
the effect of steering him/her fairly
quickly back to criminal enterprises.
lix-cons cannot casily get legitimate
employment. Keeping their criminal
record practcally permanent has dis-
parate cffects on racial minorities.
On a natonal level, the qual Em-
ployment Opportunity Commission
(EEOC) has guidelines that require
prospective employers to individually
review an applicant’s criminal back-
ground records to see if it really
would affect employment. ELOC
has even filed lawsuits alleging that
blanket polices forbidding the hiring
of ex-criminals without reviewing the
individual
conviction or the type of conviction

circumstances  of  their
are against the law. The EEOC’s
guidelines and enforcement proce-
dures are more focused on racial dis-
pariries.

The City of Seattle has now
gone even further. Our city council
has passed an ordinance effective
November 1, 2013, prohibiting all
employment  policies  which  auto-
matcally exclude individuals  with
arrest or conviction histories, The
law affects any employer in the City
of Seattle. The law prohibits employ-
ers from asking about criminal or
arrest records on the application for
employment. It is only after the per-
son has passed the inital screening

stages of employment that this infor-

maton can be solicited and consid-
cred.  Fven then the emplover can
disquality former offenders only if
there is a legiimate business reason to
do so and after the person has an op-
portunity to explain or correct the
criminal history. Certain types of em-
ployers are exempt such as law en-
forcement or employers dealing with
children, Once a person is required to
disclose prior arrest and conviction
history, an employer can still make the
decision not to hire based on possible
effect on the job. Employers can con-
sider whether the conviction was for a
or whether the crime

violent crime

involved dishonesty.  They can con-
sider the seriousness of the criminal
charges, and how long it has been
since they occurred. The employer
should also consider evidence of reha-
bilitaton and subsequent good behav-
ior. The bottom line is that prospective
employees will first be evaluated only
on the basis of their ability to perform
the job and then can later be excluded
for having a criminal background only
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when that fact would substandally af-
fecr the job.

High Medical Costs
A New York Times columnist, Nina
Bernstein, recently investigated one
tiny aspect of the cost of medical care
in the United States today. 1 know ir is
not polite to say but I have always be-
lieved that one of the reasons for our
exorbitant costs of medical care is sim-
ply the fact that those charging for
medical goods and services can get
away with it. They can get away with
outrageous profit margins. The aracle
traced the costs and charges for a bag
of saline solution. Any of us who have
been in the hospiral or visited some-
one there can see these bags of saline
pumping into the patients’  veins.
There are more than a billion bags sold
every year. One company, Baxter In-
ternational, a huge global company,
makes nearly all the bags used in the
United Srates. What's in a bag of saline
solution? Saline means salt and Baxter
gets its salt from the Morton Salt
Company, the same company that vou
and 1 buy 26 oz containers of salt for
under S$1 each. How much of the salt
is in one of those bags? Not quite 2
teaspoons. Let’s include the cost of the
bag and the attachments that allow 1t
to be quickly set up and hooked into a
padent. Adding all that rogether the
total costs have risen  dramartically
t0S1.07 for the hospitals. What does 1t
cost us, the patients? That price is hid-
den in other charges but look for an
item in your hospital bill for something
called TV therapy or other codes at-
tached to it. Bernstein traced these
charges and they are sometimes as
high as $90. In addition we get to pay
for associated doctors and nurses who
deal with the bags. A bag of saline is
not a complicated medical device re-
quiring years of expensive rescarch. It
is a bag of salt water. The rip off in-
volved in this has repeated massively
throughout the healthcare  system.
Why do they do it? Because they can
get away with it.
Recycling and Theft

A neighbor recently purchased a flat
screen TV, They pur the cardboard
box packaging out for recycling. We
Scattleites  pride ourselves on our
percentages  of  marerials
one of the best in the country. Ap-

recycled,

parently thieves are aware of this as
well and they are known to cruise
neighborhoods on recycling days to
look for packaging materials of ex-
pensive items. While my neighbors
were gone, their house was broken
into and their flac screen TV was
taken. The lesson is that we should
tear cardboard packaging of expen-
sive purchases into smaller picces
before placing in the recyeling bins.

Worry About Big Health Risks

I have always been interested in
the fact that people focus their fears
on tny risks to their health and life
leaving the major risks untouched by
concern., For example some people
are afraid of flving, being in eleva-
tors, or home invasions. There are
real risks with these activities but
they are insignificant compared to
the largely ignored and preventable
risk of kidney disease. Kidney disease
is major risk often caused by lifestyle.
I have had medical malpractice cases
where persons with risk factors for
kidnev disease were not screened by
their doctors. Men are concerned
about cancer, and they
should be. Women are concerned
about breast cancer, and they should
be. However, kidney disease kills

prostate

more than those two cancers com-
bined. Kidney disease kills  about
90,000 of our fellow Americans every
vear. Not only that, but people who
don’t die right away cost the health
system a huge portion of the total
cost of healthcare because they need
dialysis or kidney transplants. 1 read
that there are about 400,000 Ameri-
cans on dialysis at any given tume.
The sad thing is that kidney disease
can be greatly reduced by simply rak-
ing care of the major risk factors.
Kidney disease can be detected at an
carly and cheaply treatable stage by a

simple blood rest. Unfortunately, kid-
ney disease 1s a silent killer and is not
generally noticeable untdl it is quite
advanced.

What are the risk factors?
Smoking. Obesity. Diets high in red
meat. Consumption of sugary drinks.
Diabetes. In a large study recently pub-
lished there were only a tiny percent-
age who developed precursors to kid-
ney disease who had none of the con-
trollable risk factors. For example,
obesity doubled the person’s risk. Hav-
ing only one of the risk factors men-
toned raises the overall chance of de-
veloping kidney discase from 10% to
nearly 35%. The sad part of kidney
discase is, however, that people with
risk factors who are under 65 are often
not referred by their doctors for a sim-
ple blood test that detects protein in
the blood which should not be there if
kidneys are working properly. I urge all
of my friends and clients to be proac-
tive with their doctors and ask for the
kidney functioning blood test if they
have any of the risk factors or if they
are 65 vears old or more, which in-
cludes me. Early detection means that
these lifestyle risk factors can be modi-
fied and kidney disease avoided or
minimized. It's scary to think that al-
most 3 times as many people are killed
by preventable kidney disease then are
killed by automobiles.
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Support Run Scared
My daughter, lana, organizes events
for charities. She recentdy organized
the inaugural Seacde “Biggest Loser”
run in which had more than 2,200 par-
tcipants. Please join me and hopefully
a thousand others for the 5" annual
‘Run Scared’ 5k (3+miles) around Sew-
ard Park on Sunday, October 27, 2013,
It starts ar 9:30 a.m. and lasts unal the
party is over. The proceeds benefit the
Leukemia and Lymphoma Society.
Ilana began this quest in response to
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my own lymphoma battle 10 years ago.
Costumes are encouraged. The run is
5k but the walk is only 4k. There will
be prizes, refreshments, and lots of
smiles.  Register at runscaredSk.com.
See you there.
Alcohol and Driving

New laws were proposed in the last
session of the Washington State legis-
lature to
drunk driving penaldes by mandating
more jail dme. Instead, the legislarure
watered it down so that the only im-
provements in the law are that a per-
son stopped for a second drunk driv-
ing offense would have to be arrested
and booked 1in jail and have an inter-
lock device placed in their vehicles
within 5 days of being charged. It is
difficult to see how this law will
change much but that is the best our
representatives in Olympia could do.
In the meantme social pressure does
not seem to reduce overall drinking by
our country’s populaton. The Beer
Institute publishes statstics regularly.
Washingron state residents drank 24.8
gallons of beer per capita last year
(“per capita” means per person over
21 years old). It’s not quite as bad as
North Dakota which drank 45.8 gal-
lons per capita. Washington also has
more breweries for of its
populadon than any other state. We
have 184 breweries. A much larger
state, New York, for example has 367
breweries. Of course, these statistics
don’t count wine and hard alcohol

substantially increase the

the size

consumed.

Lotteries — Attacks on the Poor
I know that the advice in this arricle is
going to be largely ignored. Americans
spend about $69 billion a year on lot-
tery tickets. Everyone knows intellec-
tually the odds of winning are small,
but how small? The really big jackpots

come in the muld-state Powerballs.

Disclosed in fine print on the tckets is
175

that the odds of winning are 1 in

million, If you purchased more than
100,000 tckets each month for 80
vears  you would improve vour
chances of winning to 50-50 over
that time span. You have more
chances of a mercor striking you in
the head ar noon on vour birthday
then of winning the lottery. The
states cynically spend millions of dol-
lars advertising these games directing
their marketing towards people who
arc more desperate, economically
speaking, Desperation, and the fan-
tasy of spending all that money,
makes the lottery basically a tax on
the poor, those least able to handle
the loss. However, even the winners
have problems. The majority of win-
ners cash our their winnings instead
of taking it over a 20 year period.
People forger that when they take
these lump sums (or even the
monthly payments) all of that is
deemed income by the IRS and tax-
able probably ar the highest rates in
effect. What about another staristc?
Most of the winners do not go for 5
vears after winning without basically
spending or commirting most of
their money and ruining all sorts of
relationships in the process. The be-
havioral cconomists are able to un-
derstand the behavior of people who
buy lottery tickets. The bottom line is
that for events which have a huge
emotional significance, probabilities
don’t matter. People are afraid of
flving because they fear a chance of a
fatal plane crash, a huge emotional
event when it happens.  Logic and
reality simply don’t matter when the
millions of dollars are waved in front
of our eyes. It 1s ronic that almosr all
states historically treated gambling as
an evil for the very reasons I've
stated here. The house always wins in
the long run and people who least
can afford the losses are those most
likely to gamble. What happened to
thar thinking and morality of preying
on the poor? The answer is clear—

once the states saw this as a source of
revenue they rapidly joined the gam-
bling business.

Car Black Boxes

There is a major change in vehicle
crash cases that is well underway in the
United States. For many years a few
car manufacrurers had
called “Black Boxes” otherwise known
as Evenr Data Recorders (EDRs) on
certain cars. EDRs are continuously
recording and the informaton can be
downloaded to disclose accurately
many different factors such as speed,
use of scatbelts, time of collision and
many other data points described be-
low. Often this information was pro-

installed so

prictary in the sense that it could only
be read by the car manufacturer or
companies designared by them. How-
ever, the Department of Transporta-
tion’s Natonal Highway Traffic Safety
Administration enacted a rule a few
years ago that required these black
boxes on all cars manufactured on or
after September 1, 2011. Furthermore,
the recording  requirements  became
more or less “open source” meaning
that they were available to anvone with
a minimum of equipment to download
and interpret the data recorded in
these black boxes.

Roughly, the system is continuously
recording over 16 data points in your
driving. The recorder loops back on
itself every 30 scconds or so. If there is
a crash it automatically saves abour 20
seconds of pre-event informarion and
5 seconds of information following the
crash. It records many things including
speed before and after the crash, posi-
tion of the steering wheel, position of
the transmission gear shift, rollover
informatdon, positons of rthe front
seats and whether they were occupied,
whether seatbelts were in use, the di-
rection of the force applied to the car
at the time of the crash which includes
the rotation of the wvehicle after the
crash and the change in speed indicat-
ing the severity of the collision. Tt also
records all braking information during
that timeframe. Combined with GPS
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information available on most new
vehicles, in the event of a crash there
are poing to be very few secrets, Large
amounts of uncertainty about what
happened are eliminated. This is true
even though the data can be misinter-
preted. This raises all sorts of privacy
concerns and some states have enacred
laws stating thar the dara on those re-
corders belongs to the owner of the
car. But for most states no permission
is required to download the data.
These IEDRs are becoming more so-
phisticated and gathering more infor-
mation over ame. Privacy issues aside,
it should promote more accuracy in
lawsuits and make more information
available to car manufacrures for car
safery.

Smoking and Employment
Employers are increasingly aware that
smokers cost a lot more money than
non-smokers. How this work
out? A recent study by Ohio State Uni-
versity estimated  that smokers  cost
morc than $6,000 more a year than
non-smokers, There are several rea-
sons. One is that smokers take an aver-
age of 5 breaks a day compared with
the 3 breaks that most emplovers al-
low. Another reason is thar smokers

does

cost more in healthcare insurance paid
for by employers. Another reason is
that smokers are generally less healthy
and therefore have more absences then
non-smokers. The study estimated that

smokers are likely to be absent 2V2
days more cach year than non-
smokers. Not measured was the ad-
ditional cost of lost productivity at
\\"Ul‘k I]CCﬁUSC “"“l'l\'l:rﬁ are so con-
cerned about their next nicotine hit,

Lease or Buy?
Is it better to lease a car or buy it
outright, perhaps with a bank loan?
From an economic point of view the
answer 1s clear—it is more expensive
to lease then to buy, especially for
cars that do not retain a high value
on the used car market. If you lease it
will cost you about $6,000 more over
a six year period which is the average
use that people make of their cars.
Why is this? Because the first vears
are the years of the highest deprecia-
tion. Turning in a car after 3 years,
for example, you have just paid for
all of the depreciation plus the fi-
nancing charges. The real cost is the
trade-in value. If you buy a car and
use it over a six year period yvou sdll
have the trade-in value of the car
which you do not have, of course, if
vou lease. It is even more expensive
to lease a used car for many of the
same reasons. Also, the real financing
costs (interest rates) of the lease are
generally more than the bank costs
for financing. There may be other
reasons to lease rather than buy but
from an economic point of view it is

much cheaper to buy the car then
rent it.

Quotes of the Month
“Seck the company of those who are

scarching for the truth, and avoid

those who have found it.”
Vaclav Havel

“My New Year’s resoluton was to
lose 20 pounds by the end of sum-
mer. [ only have 30 pounds to go.”

Anonymous
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